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March 1735. 


1729. 


Aud. 


1 


0 Mr Campbell of Stonefield is creditor, by heritable 
bond, for 18,000 merks, with a penalty of 2000 mers. 
3tio, Mr John Macleod is creditor, by two heritable 
bonds, for L. 50,000 Scots, containing L. oO of penalty. 


o, Knockbuie, as aſſignee of Col Lamont, is creditor, | 
by two beritable bonds, in ts mats, with 8 merks of 


liquidate expences. 6 
In the years 1737 to 5 incluſi ve, a great many of Sir | 


James's perſonal creditors adjudged his whole eſtate ; which 


made it alſo neceſſary for the memorialiſts to do the like; 


and accordingly they led adjudications in common form for 


ayment of the principal ſums and penalties contained in 
their heritable bonds, and annualrents due thereupon. 
A ranking of the creditors being raiſed in the 1739, was 
kept in dependence to the 1 760, though the decreet of rank- 
ing was pronounced in the 1757. By this decreet of rank- 
ing, which was extracted in the 1760, the memorialiſts ſtand 
ranked and preferred in virtue of their heritable bonds, ac- 
cording to the dates of their infeftments, in preference to all 
the adjudgers; and they are likewiſe ranked upon their adju- 
dications for the accumulate ſums, and intereſt thereof, upon 
an equal footing with the perſonal creditors who had led 
adjudications, accumulating in hke manner the principal 
ſums, annualrents, and penalties, contained in their move- 
able bonds. 
In the years 1744 and 1745 the noni. 8 ap- 
lied to the Lords, and obtained warrants upon Dougal Mac- 
ta viſn the factor, for certain payments to account of the an- 
nualrents then due to them upon their preferable debts. 
Theſe warrants the factor refuſed to comply with, on pre- 
tence of not having ſufficient funds in his hands, which de- 
layed their payment for ſome years; but at length the me- 
morialiſts, by degrees, received the contents of their war- 


| rants, and thereafter received other ſums from the factor, to 
account 
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account of their annualrents, witliout': any previous warrants 
to that effect; and theſe other payments were duly ſtated in 


the factor's accounts, annually given in, without any objection 


being made, either to the factor's having credit for them, or 
to the memorialiſts being intitled to draw i in eee to 


the order of ranking. 
The decreet of ranking being at length extracted in the 


1760, the eſtate was ſold in the 1761, in eight different lots, 
the total price, deducing e amounting. to L. 34,000 


Sterling. 
| A remit was afterwards Wide to Mr Boſwell to audite the 


factor's accounts. The perſonal creditors. adjudgers then in- 


ſiſted, That the payments made to the memorialiſts by the 


factors ſhould be couſidered as loans; and therefore intereſt 


| ſhould be charged thereon: and, on the other hand, the me- 


morialiſts inſiſted, That theſe payments, though made without 
warrant, ſhould be allowed in part payment of their annual- 


rents, as well as the former payments made by ſpecial war- 


rant. The memorialiſts having brought this queſtion before 


the court by petition, your Lordſhips, on the 24th June 


1761, pronounced this interlocutor: Find, That the pay- 
“ ments made to the petitioners ſeverally, to account of the 


© annualrents of their debts, without any expreſs warrant, 
are to be allowed in part payment of theſe annualrents, as 


“ well as the former payments made by expreſs warrant of 
% court; and ſuſtain the ſaid payments accordingly.” And, 


upon a reclaiming petition for the perſonal creditors adjud- 
gers, your Lordſhips found, That the payments made toJuly 30. 1767. 
the reſpondents to account of the annualrents of their debts, 


* though without any expreſs warrant, are to be allowed in 
part payment of theſe annualrents; and therefore ſuſtain 


* theſe payments; and in ſo far her to their former in- 


* terlocutor, and refuſe the deſire of the petition.“ 


Another remit was afterwards made to Mr Boſwell, to 
5 anke out a en of diviſion; ; and at a calling before Lord 


Niſber, 


DS, 


Niſbet, in February 1763, in abſence ' of the aictrorialitly; 
the perſonal creditors repreſented, That the memorialiſts, be- 
ing likewiſe adjudgers, were ſo ranked, as that they were in- 
titled to draw both in right of their infeftments, and in conſe- 
quence of their adjudications, whereby they would draw their 
penalties, with annualrent ſince the dates of their adjudica- 
tions, to the great prejudice of the perſonal creditors; they 
therefore craved, that the Lord Ordinary would reſtrict the 
preference of che creditors infeft, who are alſo adjudgers, to 
their principal ſums, annualrents, and neceſſary expences: 
and no compearance being made 'on the' other fide, the 
Mar. 1. 1763. gr . Niſbet immediately pronounced an interlocutor to 
that effect. But upon notice of it, a repreſentation was 
preferred by one of the real creditors; upon adviſing which, 
Dec. 6. 1763. with anſwers, his Lordthip “ altered the interlocutor of 
„the 1ſt March (then) laſt, and ordained the real credi- 
* 'tors to be ranked for their principal ſums, annualrents, 
and full penalties, till making out the ſcheme of di- 
viſion of the price by which the creditors are to draw 
their, money.” 
The perſonal creditors KEI WIS Y in this or ; and 
Mr Boſwell afterwards reported a very accurate ſcheme of di- 
viſion, by which, agreeable to the decreet of ranking, the 
real creditors are intended to draw, firſt, In conſequence of 
their infeftments; and, 2dly, In conſequence of their adjudi- 
cations, to the effect that, in virtue of the latter, they draw 
ſo much of their accumulate ſums and annualrents as re- 
mains unpaid of their draught. in virtue of their infeft- 
ments, deducing always from the annualrents the payments 
already received by them from the factor. Sundry intima- 
tions were made to the creditors to ſee and object to this 
ſcheme; and no objections having been given in, the Lord 
Gardenfton, to whom the cauſe was remit in place of Lord 
Nisbet, on the 28th February 1767, approved of the 
* ſcheme, and found the ſame to be the rule for the pur- 
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chaſers payment of the price to the creditors, and decerned 
* apainſt them accordingly.” 

After all theſe proceedings, a reproſeritation Bens the laſt 
interlocutor was given in, in the name of Lady Carnegie, and 
other perſonal or poſtponed creclitors-adjudgers, wherein they 
infiſted, I, That the real or preferable creditors having re- 
ceived payment of the annualrents due upon their heritable 
debts, the accumulations of their adjudications, ſo far as 
made up of preceding annualrents, fell to be ſtruck off. And, 
2do, That the penalties contained in their bonds, which are 
accumulated in their adjudications, with the proportional in- 

tereſt thence arifing, ought likewiſe to be diſallowed, in fo far 
as it exceeded the creditors real TRIER and reſtricted ac- 
cordingly. | 
Io that repreſentation. anſwers were given in for the real 
creditors ; upon adviſing which, the Lord Ordinary was plea- 
fed to make avi/andum to your Lordſhips with the points in 
diſpute; and in order to a report, this information is hum- 
bly offered on the part of the real or preferable creditors. 
With regard to the firſt point, reſpecting the application of 
the payments which the real creditors (who are here called 
the memorialiſts) received from the factor, it will be obſerved, 
that at the time of their leading their adjudications, there was 
a very great arrear of intereſt due to them upon their herita- 
ble debts, particularly no leſs than L. 700 Sterling of by- 
gone annualrents was due to Mr John Macleod. For theſe ' 
annualrents, as well as for the principal ſums and penalties 
accumulated together, the memorialiſts adjudged, which they 
were undoubtedly intitled to do, and was done in like man- 

ner by the perſonal creditors upon their perſonal bonds. 

Again, the memorialiſts being clearly preferable upon their 
infeſtments, and intitled to the poſſeſſion of the eſtate, 
for payment of their intereſt, did, as already mentioned, 
ſoon after their adjudging, obtain warrants on the factor, 


for certain payments on account of their annualrents. But 
N : Mo | no 
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no conſiderable payments were eh received for ſevera 
years thereafter; and particularly the factor diſputed, in a 
ſuſpenſion, the warrant which Mr Campbell of Stonefield had 
obtained ; ſo that though his adjudication was led as early as 
the 1738, Mr Campbell did not draw any thing till the 1748. 
The other memorialiſts were much in the ſame ſituation; 
and it was only in the year 1760, 1701, and 1762, being 
about the time of the ſale, and twenty years after the ſeque- 
ſtration, that the factor, in order to leſſen the balance in his 
hands, did, without ſpecial warrants, make more liberal 


payments to the memorialiſts, which your Lordthips found 


were to be allowed in part, or to account of their annual- 
rents in general, without ſpecifying, whether, by theſe an- 
nualrents, are intended the intereſts ariſing on their original 
heritable bonds, or the intereſts on the accumulated ſums 1 in 
their adjudications. 

The memorialifts however bumbly hope, that your Lord- 
ſhips will be now of opinion, that theſe payments muſt be firſt 
applied to the ſatisfaction of the annualrents that fell due to 
them ſince their adjudications. It would; with ſubmiſſion, 
be adverſe to law and equity, to apply theſe indefinite pay- 
ments, as the perfonal creditors contend, firſt, to the extin- 
guiſhing the intereſt on the heritable bonds preceding the ad- 


judications, and therein accumulated, and next to what fell 
due thereafter. Had the payments been made at the very 
date of the adjudications, they poſſibly might have had that 


effect; but as they were made progreſhvely,'at diſtant periods, 


after the adjudications, it is juſt and reaſonable they ſhould 


be applied, firſt, for clearing the ſubſequent annualrents due 
thereupon, ſo as not to incroach upon thoſe due preceding 
the adjudication, till after all theſe ſubſequent annualrents 
are paid. 
It is indeed an obvious pardlhüp to cut down any part of 
the memorialiſts accumulate ſums bearing intereſt, by partial 
and indefinite payments, to account of annualrents, made at 
the 


their ad) udications upon che annualrent therein accumulated, 


N 


the Adams af ten or twenty years after their adi 
while in the intervening time a great many years annualrent 
had fallen due, which lay dead, and bore no intereſt to them. 
As they were undoubtediy intitled to accumulate the annual 


rents due at the date of their adjudications, and thereby 
make them bear intereſt; ſo it ſeems evidently juſt and rea- 


ſonable, rather to extingoiſh, firſt, the great ſum of poſtericr 


ane ende lying dead at the time of the payments, than 
what was legally and properly ſecured many years before 


thoſe payments, as a fund bearing intereſt to them. 
The poſtponed creditors have been pleaſed to ſay, That by 
the method of imputation contended for by the memorialiſts, 


: they are getting intereſt upon intereſt while the money was 


in their pockets ; and in order to give a colour to their ob- 


jection, theſe creditors have argued the caſe as if the memo- 


rialiſts had actually got the money in their hands ariſing 


from thoſe partial payments, as early as the dates of their re- 


ſpective adjudications. 
But your Lordſhips ſee, that this is lo an erroneous 


| ſtate of the caſe, as in fact the payments were many years po- 
| ſterior to the adjudications; and in whatever manner theſe 
payments may be applied, whether to the intereſt of the ori- 


ginal debts, or to the accumulate ſums, they certainly cannot 


operate retro, or earlier than the periods they were actually 


made. Even ſuppoſing, therefore, they were to be imputed to 


| the intereſts: ariſing on the original heritable ſecurities alone, 
yet the memorialiſts muſt ſtill be intitled to draw, as adjud- 


gers, the annualrent that had fallen due on ſo much of theſe 
bygone intereſts as were accumulated in their adjudications, 
down to the reſpective periods: when the ſaid accumulated 


| Intereſt is found to have been paid off. This is the very re- 
verſe of getting intereſt upon intereſt while the money was in 


their pockets; for it is imply getting annualrent in virtue of 


ſo 


1 Y 
{5 long as that money was not in their pockets, or until the 
ſame was actually paid up to them. 

It has likewiſe been contended by the erde eredirors, 
That the memorialiſts did depart from the benefit of the ac- 
cumulation of intereſt in their adjudication, by afterwards 

> obtaining warrants of payment of theſe very annualrents, 
and which were accordingly paid. 

But this is alſo a miſtake : for the memorialiſts never de- 
parted in the leaſt from the benefit of their adjudications, by 
applying for or obtaining thoſe payments; ſuch a thing was 

never meant or intended by them. They aſked, and at 
length received, certain payments to account of their annual- 
rents; but whether the annualrents of their accumulate ſums, 
or of their original debt, was to be thereby extinguiſhed, is 
yet to receive a determination. If what is moſt beneficial to 
them, is to be of weight in the queſtion, the application | 
ought plainly to be to the annualrents of the whole accumu- 
late ſum ; bur, at any rate, the payments when received can- 
not in reſet be drawn back to intereſt, which had been ſe- 
cured as a capital many years ago, while large ſums of ſub- 
ſequent intereſt, even on the 1 princapat ſum, was Iy- 
ing dead to the creditors. 
; The rule of the Roman law, reſpecting indefinite payments, 
| | That eledio e debitoris, has been juſtly departed from with us 
in many caſes, from equitable conſiderations; and, particu- 
| larly, it 1s one rule even with reſpect to rents havied indefi- _ 
i | nitely by a creditor, That ſums not bearing intereſt ſhould 
Ml | be extinguiſhed before ſums bearing intereſt. And hence, in 
1 j Principles of the moſt unfavourable view of this queſtion for the memo- 
"Mi Equity, bock1.r1aliſts, namely, that the payments were to be imputed folely 
1 Part 2. § 5. to their debts, ſo far as preferable to thoſe of the other credi- 
tors, and conſequently to the intereſt ariſing from the princi— 
al ſums contained in their heritable bonds; yet ſurely that 
part of the ſaid intereſt which had fallen due after their ad- 


judications, and lay dead without bearing annualrent, muſt 
| | be 


1155 J 


10 firſt cleared, and the Tirplus only Wee to the prece- 


ding intereſts that were accumulated ; and the memorialiſts 


muſt be ſtill intitled to draw in virtue of their adjudica- 
tions, and according as the ſame ſtand ranked with thoſe of 


the other creditors, the annualrent which had fallen due up- 


| on the ſaid intereſts accumulated, down to the periods when 
any part of the accumulated intereſts are found to have been 


paid. 
Leaving this firſt point with your Lendl the memo- 


rialiſts come now to the ſecond, reſpecting the penalties accu- 


mulated in their adjudications, which 1s of ſtil] greater con- 
ſequence to themſelves in particular, as well as to the law, and 


to all adjudgers of bankrupt-eſtates in general. 


With reſpe to the memorialiſts own concern, it will be 


=p chte that their penalties in their heritable bonds, though 
leſs than a fifth of the principal, yet are conſiderable, as 
their debts are large; and the amount of the ſubject in diſ- 
pute is greatly augmented, when to the penalties them- 


ſelves are added the annualrents that have fallen due thereon 


Aince the adjudications. Yet the memorialiſts apprehend, 
_ that they are as juſtly intitled to draw the whole of theſe pe- 
nalties, with intereſt, as the perſonal creditors adjudgers are 
to draw any part of the ſums in their adjudications. It is 


indeed ſingular, that while the perſonal creditors now object- 


ing have adjudged for principal, annualrents, and penalties, 
contained in their perſonal bonds, as well as the memorialiſts 
have done for thoſecontained in their heritable bonds, theſe 


creditors ſhould oppoſe the memorialiſts drawing their penal- 


ties, without-renouncing their own right to the like penalties ; 


eſpecially conſidering, that there are many other adjudgers 


for debts conſtituted by bills, &c. not bearing penalties, who 
have a like title and intereſt to repeat the objection to their 
adjudications. 
And this leads the memorialiſts, dh no wiſe diffident 


of prevailing on the merits of the queſtion, to ſubmit to your 
E 
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Lordſhips, in the entry, the competency of this objection in 
Hoc flatu; when, by the extracted decreet of ranking, the 
memoriaſts, as well as the objectors themſelves, ſtand rank- 


ed upon the eſtate for the whole accumulate ſums in tlieir ad- 


judications, including their penaltie.. . 

The memorialiſts apprehend, that it is in the proceſs of 
ranking that ſuch objections ſhould be made, if well found- 
ed, as it is the purpoſe of that proceſs to claſs the creditors, 


and to aſcertain the extent of their debts, and the propor- 


tions by which they are afterwards to draw from the price of 
the eſtate when ſold. Accordingly it was in the proceſs of 
ranking, that ſimilar objections were made in the caſes refer- 
red to by the perſonal creditors. . 
It may indeed be true, that upon a matter oviter veiriens 
ad notitiam, or where a point has been ſtated, and ſpecially 
reſerved in the ranking, the court has ſometimes given relief 
in the diviſion of the price, But there is no room for any 
ſuch diſtinction at preſent, This objection neither was ſta- 
ted nor reſerved in the courſe of the ranking ; though many 
other objections were ſ{trenuouſly urged by the perſonal cre- 
ditors againſt the memorialiſts : and, on the contrary, theſe 


objectors, as already noticed, claimed the like benefit to 


themſelves from their penalties ; and both parties were rank- 


ed accordingly. The legal exceptions, of a res judicata, and : 


Competent and omitted, do therefore now ſtand in the way 
of the perſonal creditors ; and the ſetting them aſide would 

tend to throw looſe all judicial proceedings in rankings. Up- 
on this ground, a poſtponed creditor in a ranking having 
prayed the court, that the principal ſum and intereſt might 
be allowed to each creditor before any ſhould get their ex- 
pences, the Lords refuſed it; © becauſe the decreet of rank- 


ing was extracted, and it was not craved debito tempore; 


24th February 1697, Kincaid contra Creditors of Langton. 
But ſappoling the objection to be fill competent, the me- 
1 N morialiſts 


E 
5 _morialifts ſubmit to your Lordſhips, that it is neither found- 
ed in equity nor Jaw. 

Thus, in the firſt place, were equitable conſiderations to 
prevail over the law, and penalties only to be allowed in ſo 
far as the creditors could qualify a real loſs in the way of 
damage or expence, the memorialiſts could ſhow, that their 
| penalties are truly not ſuſſicient to indemnify them of their 
Teal loſs, through the inſolvency of their debtor, and the de- 

lay of payment thereby occaſioned. 
More particularly, as to the memorialiſt Mr Macleod, 
there was upwards of L. 700 Sterl. of bygone annualrents due 
to him on his heritable bonds for L. 50, ooo Scots of principal, 
at the time of his adjudging, in the 1738; and although he 

did, long after his adjudication, receive certain payments 
2 from the factor, as already mentioned, yet after all thoſe 
payments received by him, at Martinmas 1760, when the e- 
| ſtate was fold, a very conſiderable ſum of intereſt was full due 
to him. He has given in to proceſs a calculation of the da- 
| mage, or loſs of intereſt ſuſtained by him through his not re- 

ceiving payment of the annualrent of his original principal 
ſums at the end of every two years, being the uſual period 

for paying ſuch annualrents; and whereby it appears, that, 
after allowance of all the payments he ever received, he has 
been out of pocket, by that delay of receiving his annualrents, 


no leſs than L. 1204: 11 : 10 Sterling, which he would have 


made had his annualrents been regularly paid him. This ſum 
far exceeds the penalty of L. 9000 Scots, or L. 750 Sterling, 
adjudged for by him, and would be more than equivalent to 
all that he can draw in virtue of that penalty, as the accu- 


mulations in his adjudication only come in equally with thoſe 
of the perſonal creditors. 


2 do, As to Mr Campbell of tr his heritable debt is 
I. 18,000 merks, and the penalty in the bond 2000 merks, be- 
ing only a ninth part, inſtead of a fifth, as uſual, of the debt. 
He did not draw any of his annualrents earlier than the 

1748; 


[ 121 
1748; and from a like calculation, it appears, Mau his loſs 
or damage, by not getting regular payment of his intereſt 
once in two years, amounted to no leſs than L. 278 Sterling. 
Beſides, Mr Campbell was put to confiderable expence in dif- 
cuſſing the ſuſpenſion which the factor raiſed of the warrant 
he obtained upon him. 

 3t9, Mr Campbell of Ballerno's debt 18 L. 583: 6: 8 Sire. 
ling, ſecured by infeftment in the 1710, and his penalty on- 
ly L. 100, being leſs than the fifth. Through the not regu- 
| lar payment of his annualrents at the end of every two years, 
XY he had loſt at Lammas 1760 L. 95:11: 10, and there was 
41 then owing him L. 94: 18: 2 of intereſt lying dead. When 
the expence of his adjudication, and that incurred in diſcuſ- 
ſing an objection to his debt, which was repelled, and in o- 
ther queſtions that have ariſen ſince the commencement of 
the ranking in the 1739, are alſo taken in computo, the whole 
in like manner exceeds the amount of his penalty. 

And, 40, As to the caſe of Col Lamont, and Kindek- 

- buie his aſſignee, it is no better than that of the other memo- 
rialiſts. Their penalty is only 1000 merks, being equivalent 
to the eighth part of their principal ſum of 8000 merks, and 
they have ſuſtained loſs to a conſiderable amount, by lying 
out of their annualrents; which, together with the expence 
of their adjudication, and diſcuſſing queſtions with the per- 
ſonal creditors, muſt have more than + empogal their pe- 
nalt | 
Thus, according to the objectors © own principles, the 1 me- 
morialiſts are even in equity intitled to draw their full accu- 
mulations, as they do not thereby make any gain, nor even 
receive indemnification of the loſs they ha ve ſuſtained 
through the inſolvency of their debtor. 

But after making the above obſervations for your Lord- 5 
| ſhips ſatisfaction, and to juſtify the memorialiſts conduct in 
maintaining this branch of their claim, they muſt, in the 
next 5 humbly contend, that even ſuppoling they had 
ſuſtained 


2 a a4 
; : 
- — ee 


£ — 2 


14 


ſuſtained no damage, expence, or loſs, in any proportion to 


* * 


their penalties, yet they have, by the force and authority of 

poſitive and eſtabliſhed law, a clear right to draw theſe penal- 
ties, as well as the reſt of their debts, in purſuance of the ad- 

judications led by them, and of which they cannot be de- 
prived. 


The perſonal creditors N in ſubſtance argued, + That 


« although, in general, penalties contained in bonds are equi- 
 * Falent to a fifth, and in ſtrict law may be due upon the 


* debtor's failing to pay at the term ſtipulated ; yet in equi- 
ty the ſame is reſtricted to the creditor's real expences : 


* That by the original nature of apprifings, as explained in 
© the ſtatute of Alexander II. the creditor was only to have 


* lands afligned to him to the extent of his principal ſum, 
© with damages, expences, and intereſt : That by the act 
* 37. of James III. the lands were to be appriſed only to 


* the avail of the debt; and that although afterwards, by 


% the covetouſneſs of creditors, and unwillingneſs of debtors. 


to ſurrender any part of their lands, it came to be the 
practice for creditors to appriſe great eſtates for ſmall 
„ debts, and to accumulate the conventional penalty in lieu 
of the real expences, yet this practice was an abuſe; and 


* that therefore the ſame equity which reſtricts penalties ; in 


* perſonal ſecurities to the real amount of the creditors ex- 


«© pences, muſt be equally. effectual to limit the ſame, when 


_* accumulated in an adjudication, eſpecially in queſtions 
„ with competing'creditors: And this is faid to have been 
* accordingly done in ſome caſes, particularly that of Sir 


„Hugh Hamilton contra Lockhart Wiſeman.” 


By this argument, the objectors would not only forfeit the 
memorialiſts of their legal right, but overturn and repeal one 
of the moſt certain and well known rules of the law of Scot- 
land. The reſtriction of penalties 3 in perſonal ſecurities 


where no adjudication has been led, 1s altogether foreign to 


a D in diſpute; becauſe it is the adjudication which e- 
D ſtabliſhes 
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ſtabliſhes the Ei right to draw the full RF out oof 
the eſtate, together with the principal and intereſt, as an in- 
demnification, not only for his expences, but for the INCON- 
veniency, of lying out of his money, and being obliged to 
take land, or a ſecurity upon it, in lieu of it. If any point in 
law can be conſidered as clear, it is ſurely this, That if a credi- 
tor is obliged to adjudge for a bond-debt, and does not obtain 
a ſpecial adjudication, he is intitled to adjudge for the penalty 
of his bond, as well as the principal and intereſt, and to ac- 
cumulate the whole into one ſum, bearing indereſt thereaf- 
ter; and that if his adjudication is formal, the lands are not 
redeemable from him, otherwiſe than by payment of this ac- 
cumulate ſum, with intereſt due upon it. 

The perſonal creditors have ſcarce diſputed, that what has 
been juſt now ſaid is true, ſo far as regards the intereſt of 
the debtor himſelf, who has only right during the legal to 
the reverſion of the lands, upon making payment of the ſum 
ſo accumulated. Now, if an adjudication led in this man- 
ner is good againſt the debtor, the memorialiſts apprehend 
that it muſt be equally ſo againſt his other creditors ; ſince, 
by likewiſe adjudging his eſtate, they only carry "i rever- 
ſion competent to him, if their adjudications are beyond 
the year, or if within it, come in par: paſſu with the firſt ef- 
fectual adjudger, for their accumulate ſums, including their 

enalties, if, as in this caſe, they have in like manner ad- 
judged for penalties. 

The old act of King Alexander II. and other bs ſta- 
tutes, which authoriſe appriſings to be led for the damage, 
intergſt, and expences of the creditor, juſtify the modern prac- 
tice, as conventional penalties are truly certain ſums to 
which the damage and expence of the creditors are liquidate 
by agreement. And the later act of King James III. ap- 
pointing lands to be appriſed for the avail of the debt, muſt 
be underſtood to import the whole debt, as conſiſting of da- 
mage and expences, or of a liquidate penalty, as well as of 
principal ſum and annualrents. 


5 Again, 


1 1 
Again, whatever might have obtained in very ancient 
times, the practice of adjudging for penalties, and recover- 
ing the ſame out of the eſtate, has been well eſtabliſhed for 
above a century paſt. Thus the acts 6. and 7. 1621, and 
the act 62. 1661, relative to appriſings, all declare the 
lands to be redeemable upon payment of © the ſums for 
* which the appriſings were led.” And as it is certain, that 
at the time of thoſe acts, the practice was to appriſe for pe- 
nalties, as well as for principal and annualrents, it follows, 2 
that the one was to be paid to the creditor as well as the o- | 
ther- | | 
But the act 19. 1672, ' which in place of apprifing? eſta- | 
bliſhed the diligence of adjudication, has ſtill better explain- I 
ed the principles, as well as juſtified the practice of adjudging 
for penalties, That ſtatute firſt appoints as much of the 
debtor's lands to be adjudged to the creditor, as fhall be 
vorth the ſum, principal, and annualrent, then reſting to him, 
and a fifth part more, in reſpect the creditor wants the uſe | 
of his money, and is neceſſitate to take land for the ſame, 
* beſides and attour the compoſition to the ſuperior, and ex- 
+. pences of infeftment.” And Lord Stair obſerves upon this Book 3. 3-tit 2. | 
part of the ſtatute, * That though a fifth part be added, it is? 5+ 1 | 
4 no more than the ordinary penalty, being L. 100 for 1000 | 
 & merks, and 50 merks for the ſheriff-fee, makes 200 merks, K 
_ © being a fifth part of 1000 merks, and which was ſuſtained 1 
e nin the moſt favourable caſes of appriſings from the begin- _ 
ning, when the reverſion was for ſeven years.” Thus the 
fifth more in ſpecial adjudications was allowed, for the good 
reaſons aſſigned in the act, and as equivalent to the ordinary | | 
penalties formerly allowed in appriſings; and accordingly = 
your Lordſhips have found, that ſuch adjudications were only 
redeemable upon payment of the fifth part more, as well as 
for principal and annualrents, 3oth June 1737, Baillie contra 
Watſon of Saughton. In like manner, fince the 1672, the 
= people have, on the authority of the ſtatute, generally made 
their 


[ 
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their conventional penalties amount to a fifth. of the debt, al- 
though it has been ſhown that the memorialiſts have been 
much more moderate in that reſpect. 
But to proceed: As thoſe ſpecial e could 6577 
be obtained in the caſe of the debtor's producing a progreſs, 
and purging incumbranees, the act 1672 further provides, 
% That if the debtor fail ſo to do, it ſhall be leiſome to the 
* creditor to adjudge all or any right belonging to his debtor, 
in the ſame manner as he might have appriſed the ſame. 


11 this act, ſummonſes of adjudication have contained two 


concluſions adapted to theſe alternatives; and failing a de- 
creet upon the firſt, - the creditors obtain a general adjudica- 
tion in terms of the laſt ; which- was accordingly done by. all 


the parties now in the field. As by the firſt alternative they 
are intitled to a ſifth more than their principal and annual- 


rents, in reſpect of their lyiag out of their money, and be- 
ing obliged to take land for it; ſo by the laſt they for the ſame 

reaſon get the lands adjudged to them for their principal, an- 
nualrent, and penalty, to the effect of their recovering that 


penalty, as well as any other part of their debt. 


Indeed, ſo little doubt was afterwards entertained of the 
adjudger's right in that caſe to accumulate the penalty, that 
the practitioners thought the ſtatute 1672 intitled- the credi- 
tor, over and above it, to a fifth part more, which properly 
was only meant to be given in ſpecial adjudications in lieu of 
the penalty. This erroneous practice occaſioned the act of 
ſederunt of the 26th February 1684, which diſcharged the 
fame in time coming, but did in the moſt expreſs terms de- 
clare, that in general adjudications, the penalty ſhould be ac- 
cumulated ; and the Lords even ſuſtained thoſe erroneous ad- 
judications already expede, to the extent of the principal, an- 
nualrent, and penalties, cutting off only the fifth part more. 
The words of the act are, That where the adjudication is 


- „ general, in abſence of the debtor, without probation of the 


"pental, the decreet ought. to be for the "nos: ſum, an- 
' nualrent, 


[£293] 


* nualrent, and penalty, (if any be), contained in the bond, 


or other writ, which is the ground of the adjudication.” 
Thus it is clear, that by law a creditor is intitled to ad- 


judge for and accumulate his penalty. And this 1s confirm- 


ed by univerſal practice for ages paſt; and by the ſame prac- 
tice the adjudger has been allowed to draw the full penalty, 


as well as the reſt of the accumulate ſum, unleſs where his 
_ diligence. was liable to ſome nullity or defect in form, The 
memorialiſts cannot diſcover a ſingle inſtance where a re- 


demption was executed either by the debtor or co-adjudgers, 


without payment of the full ſums adjudged for, or where a 
creditor was ranked for his principal ſum and intereſt, and 


not likewiſe for his penalty, if his adjudication was formal, 
as the memorialiſts are acknowledged to be. 


It is needleſs to ſearch for more authorities upon a point ſo 
clear as ſcarce to have ever been called in queſtion. It ſhall 
only be noticed, that Lord Bankton, after mentioning that Vol. r. p. 473. 

conventional penalties are reſtricted to expences in ſome caſes,, 
adds, Except in the caſe of adjudications, wherein the law 
* accumulates the penalty and bygone intereſt, and makes 
„ the whole a principal ſum affecting the lands adjudged.” 


If then the law and practice of Scotland has clearly eſta- 


bliſhed this right in a creditor-adjudger, it muſt be in vain 
For the other creditors to ſet up a plea of equity or favour a- 
gainſt it. General rules, in their application to particular 
_ eaſes, will be often attended with inconveniencies ; but they 


cannot therefore be altered, and made to. bend to every caſe 


according to circumſtances ;| becauſe, without adherence to 


them, the ſyſtem of law cannot be preſerved. This court 
has, with great deference, no power to alter or diſpenſe 


with the law, and can and does only give relief of accumu- 

lations from equity, where a creditor has, by ſome informa- 
| lity, rendered his diligence defective, which makes way for 
the court's interpoſition, either for cutting it down entirely, 
_ or ſuſtaining it only ſo * judges think equitable and 
Oe EE juſt. 
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juſt. But'as no 1 here occurs, 'this court cannot 
deprive the memorialiſts of any part of that e. with which 
the law has fully inveſted them. _ 

Neither do the deciſions cited by the poſtponed wedhbny 
tend in the leaſt to ſupport their plea, or "Pann the doc- 
trine maintained by the memorialiſts.. 8311 

In the caſe of Sir Hugh Hamilton contra Lockhart Wiſes 
man, which occurred in the 1753, the adjudication: was re- 
ſtricted to the principal ſum and annualrents accumulated at 
the date of the decreet, together with the neceſfary expences, 
on account of nullities or certain defects which deprived it of 
its full legal force, and left the court at freedom to reſtriQt-i i 
or annul it, at pleafare. 

And in the ſtill later caſe of the credities of Kinminiey 
contra Gordon of Cluny, the adjudication at Cluny's inſtance 
was objected to in the ranking guoad the penalties, as having 
been an emulous and oppreſſive diligence, ſeeing little or no 
annualrent was due at the date of it, and the ſequeſtration of 
the eſtate had been expreſsly burdened with the payment of 
Cluny's intereſt as a preferable debt: Yet your Lordſhips 
found, That the faid John Gordon, and other ereditors- 
if adjudgers, muſt be ranked for their whole accumulate 
* ſams, including the penalties, reſerving the reſtriction of 
“the penalties till making out the ſcheme of diviſion.” The 
matter was no further puſhed before your Lordſhips, and ter- 
minated thus: That Cluny, in lieu of his penalty of L. 600 
Sterling, accepted of L. goo inſtantly paid, rather chan lie 
out of the whole of his large debt till the iſſue of 4 Inigurion 
mans. c TIS Pens S MTOILL] 

In ſhort, nothing can be inferred fours chele eaſes contrary 
to the eſtabliſhed law and practice contended for by the memo- 
rialiſts, and ſupported by as many deciſions as there have 
been redemptions of adjudications and rankings Upon” bank- 
rupt eſtates. 


And, to conclude, were it competent for your Lordſhips to 
alter 
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„ . E 
alter or diſpenſe with the law or practice, the memorialiſts 


humbly deny that it would be expedient to do ſo. By the 


Common or Civil law, there was no modification of conven- 
tional penalties, becauſe theſe were aQjeRed to contracts, in 
order to liquidate the intergſe of the party; a thing extreme- 
ly uncertain in itſelf, and in its probation. From this un- 
certainty, the parties were relieved; by ſtipulating a pbnalty, 


which was therefore exacted ta the full, $ 18. ft. De inutil. 


ftipul. The ſame reaſon occaſioned the introduction with us 


of penalties in. bonds: and although theſe are not common- 
ly exacted beyond the real expences, where nothing further 
occurs than a failure in the debtot to pay ad diem ; yet if he 


delays the payment ſo long, that the creditor is obliged to 
adjudge his lands, to lie out of his money for many years, to 


| have a great arrear of intereſt dead, and at length either to 
take land for his money, or to draw &dividend*from the ſale 


of his eſtate, which often is inferior to the amount of the. 


neat debt, even excluſive of penalties or real expences, it is 
highly reaſonable and juſt, that ſuch creditor ſhould be ſe- 
cCured of ſome reparation, by being intitled to include the 
penalty ſtipulated by the debtor himſelf in his accumulation, 
And the only reſtriction which it has been thought neceſſary 
to impoſe as to formal adjudications, whether ſpecial or ge- 
neral, is, that the conſideration, allowed ſhall not exceed a 
fifth of the principal ſum, which is allowed to the*creditor, 
in regard of his being obliged to ſubmit to a diſpenſation + 


from the common rule, That aliud pro alio invito creditore fol- 


In reſpet whereof, &c. 
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